“My daddy’s working up there.”
Construction workers—and their families—are counting on our
state leaders to help them stay safe on the job by protecting
New York’s Scaffold Law.
According to the most recent federal data
available, on-the-job accidents took the lives
of 37 New York State construction workers.
Compounding the tragedy: devastating accidents
like this can be prevented, but too often prevention
takes a back seat to corporate profits. When
irresponsible contractors cut corners on safety
because they know they can get away with it, it’s
not just their employees who pay the price. We
need to work to make sure New Yorkers are kept
safer from construction accidents.

New York State’s Scaffold Law was designed
to protect construction workers—and their
families—and to keep the public safe. It holds
contractors and owners accountable for enforcing
work site safety rules and regulations.
Unfortunately, some builders, contractors, insurers
and other special interests are trying to dodge their
responsibilities by pressuring the State Legislature
to erode the Scaffold Law. For all of our sakes, state
leaders must continue to protect workers and all
New Yorkers by keeping the Scaffold Law strong.

Protect worker safety
Support the Scaffold Law

New York State Trial L awyers Association
Protecting New Yorkers Since 1953
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•

The existing “recalcitrant” and “sole proximate cause” defenses make changes to the Scaffold Law
unnecessary. The Court of Appeals has repeatedly held that workers who cause their own injuries by
misusing or ignoring readily available safety devices, or by disobeying safety instructions, cannot
recover under the Scaffold Law. As a result, for example, where a jury finds that a worker misused a
ladder which caused his or her injury, the strict liability standard would not apply. Similarly, if a
worker’s drunkenness is the sole cause of a fall, the owner or contractor is not liable under the
current statute.

•

These bills are unnecessary since, under the Scaffold Law, an owner or contractor is not held
responsible for an accident unless their failure to provide proper safety equipment proximately causes
the worker’s injury. Accordingly, an owner or contractor can avoid liability under these provisions,
simply by having the proper safety equipment in place.

•

The State Legislature tested and rejected the concept of holding workers “responsible” for their own
safety on elevated construction sites between 1962 and 1969, when the Scaffold Law allowed for
contributory negligence defenses. Sadly, it became all too clear to the State Legislature that workers
were rendered helpless to protect themselves on job sites.

•

The economic justifications advanced for the proposed bills are faulty and minimal compared to the
costs (both in human suffering and monetary expense) of weakening construction safety requirements.
It is true that New York's worker safety protections are stronger than those in many other states, yet
many of those other states have experienced the same, or worse, drops in construction activity in
recent years. It is therefore inaccurate to blame this recent economic decline on a worker safety statute
in New York that applies to very few types of accidents, and which has been in place during a century
that has largely seen tremendous growth and profits in this state's construction industry.

Construction workers - and their families - are counting on our state
leaders to help them stay safe on the job by strengthening New York’s
Scaffold Law.
PROTECT WORKER SAFETY
PROTECT THE SCAFFOLD LAW
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Fact and Fiction:
Construction industry employment and New York’s Scaffold Law
Opponents of New York’s worker protection Scaffold Law claim their proposed “reform” of the law
would create tens of thousands of jobs and give New York’s economy a shot in the arm. Those are
fictions. The facts say otherwise.

Fiction: Myths about Illinois
According to the Lawsuit Reform Alliance of New York State, “There is no dispute that reforming the
Scaffold Law would create more jobs. In fact, following Scaffold Law repeal in Illinois, the number of
construction jobs surged 25% in 5 years.”1

Facts: The truth about Illinois
According to the U.S. Bureau of Labor Statistics Current Employment Statistics, in the five years
following repeal of Illinois Scaffold Law in 1995, from 1996 to 2001, construction employment in
Illinois increased 21.0%. What they leave out is that construction employment in New York
increased even more, by 29.6%, and construction employment in the U.S. increased 23.3%. Illinois
construction employment did not keep up with the national increase, much less New York. 2

Fiction: Myths about union jobs
The Lawsuit Reform Alliance says construction union membership “grew by more than 23,000 –a net
increase of 21.7%” in the years subsequent to the 1995 repeal of the Scaffold Law in Illinois.3

Facts: The truth about union jobs
From 1995 to 2000 construction union membership in Illinois did, indeed, increase by 21.7%. The
fiction is that this increase had anything to do with Scaffold Law repeal. During the same period
construction union membership soared 43.8% in New York and 34.3% in the U.S. And from 1990 to
2010, construction union membership declined 23.4% nationally and 31.6% in Illinois compared to
20.3% in New York. 4

1

Issue Brief, Lawsuit Reform Alliance of New York, “Common Goals, Common Sense.” Source is the U.S. Bureau of Labor
Statistics, according to a footnote.
2
Accessed at http://data.bls.gov/cgi‐bin/dsrv.
3
Op cit.
4
Source for Illinois, New York State and U.S. union membership: http://www.unionstats.com.

Fiction: Rhetoric about development
A common refrain of Scaffold Law opponents is it “costs jobs” and keeps developers from building.
The New York State Builders Association goes so far as to claim, “The Scaffold Law…puts hardworking
builders out of business and keeps millions of New Yorkers from experiencing the American Dream.”5

Facts: The reality of development
New York’s builders have had plenty of work in regions with strong local economies. For example, in
the several years prior to the recent national recession New York City residential construction soared;
in 1995, the City approved permits for approximately 5,100 residential units, by 2002 that number
had increased to 18,500 and to nearly 34,000 in 2008. In 2008 there were 10,000 more construction
specialty trades workers and 7,300 more building contractor workers in the city than in 2002.
There were large increases in construction employment in New York City’s suburbs as well. Between
2002 and 2008 construction employment increased 15% (8,900 more workers) on Long Island and
14% (6,300 more workers) in the State Labor Department’s Hudson Valley Region. Construction
employment rose 9% (1,700 more workers) in the Capital Region. In Saratoga County, 10,975 homes
were built between 2000 and 2010 alone, constituting nearly 12% of the county’s housing stock, and
13,951 homes were built from 1990 to 1999. Prior to the recent national recession, construction
employment failed to increase or declined only in Upstate regions such as Western New York and the
Southern Tier which have experienced long term population loss and persistent economic weakness.
The downturn in construction all across New York State over the last few years obviously can not
be blamed on the Scaffold Law, which existed when construction was thriving in much of the state
before the recent national recession. The ups and downs of local economies, not the life‐saving
Scaffold Law, determine construction activity and employment.

Do not be deceived. The Scaffold Law does not suppress construction
industry employment. It does protect construction workers.
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Statement of Lew Dubuque, NYSBA Executive Vice President, http://www.facebook.com/ScaffoldLawReform, posted
September 20, 2011.
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A. 3104 (Morelle) / S.111 (Gallivan)
AN ACT to amend the civil practice law and rules, in relation to the applicability of certain provisions
with respect to persons injured in the use of scaffolding and other devices for use by employees

The New York State Trial Lawyers Association (NYSTLA) strongly opposes this bill, which
would amend the Civil Practice Law and Rules to provide that damages for personal injury, injury to
property or wrongful death pursuant to Labor Law §§ 240, 241(1)-(5) and 241-a shall be subject to a
comparative negligence standard (i.e., damages are diminished in proportion to the amount of
negligence attributable to the plaintiff). This bill would provide that comparative negligence would be
applicable if safety equipment or devices have been made available and: (i) a person failed to follow
safety instruction or safe work practices in accordance with training provided; (ii) failed to utilize
provided safety equipment or devices; or (iii) engaged in a criminal act or was impaired by the use of
drugs or alcohol, and such failure, act or impairment was a proximate cause of an injury to such
person.
NYSTLA is aware that this legislation has been repeatedly re-introduced while the incidences
and severity of workplace deaths and injuries have increased. In 2010 alone, there were 37
construction workplace deaths statewide reported by the Department of Labor’s Bureau of Labor
statistics.1 Sadly, local governments have been unwilling, unready or unable to take sufficient action
necessary to properly oversee New York’s workplaces to the extent needed to adequately protect the
safety of workers and the general public.
Instructively, applying a comparative negligence standard to workers on elevated construction
sites already has been tried and rejected by the State Legislature. Between 1962 and 1969, the
Scaffold Law did allow for comparative negligence defenses, and it became all too clear to the State
Legislature that workers were rendered helpless to protect themselves on job sites. Recognizing that
comparative negligence failed to protect workers under these circumstances, the State Legislature and
the Governor repealed the comparative negligence defense and shifted the burden back to the owners
and contractors who ultimately control the work site.
This bill would undermine the protections of New York’s Scaffold Law – one of the most
effective and important workplace safety statutes in the Nation – and abolish a long-standing public
policy intended to protect workers, significantly increasing the opportunity for abuse by unscrupulous
owners and contractors of construction sites. It is also unnecessary given the availability of the
1

2010 Statistics are the most recent available. United States Department of Labor (DOL), Bureau of Labor Statistics,
Injuries, Illnesses and Fatalities, 2010 statistics, available at: http://www.bls.gov/iif/oshwc/cfoi/tgs/2010/iiffi69.htm.
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recalcitrant worker defense. The fundamental premise of Labor Law §§ 240, 241 and 241-a is to
ensure that safety equipment to protect workers is in place in all circumstances. Labor Law § 240
only applies to height-related construction activities and provides that an owner or contractor is
strictly liable for injuries resulting from their own failure to provide the prescribed safety equipment
and training. Sections 241(1)-(5) and 241-a similarly relate to safety standards, although generally for
non-elevated work sites or elevator shafts and stairwells.2 In enacting these provisions, the
Legislature understood that many deaths and injuries associated with working at elevated construction
sites could be avoided by requiring that site owners and contractors provide vital safety equipment
which properly protects workers. This bill would allow site owners and contractors to undermine this
legislative intent by unfairly shifting the burden of safety from the site owner or contractor, who
exercises control of the work site, to the worker, who exercises no control over the work site, and is
clearly in a subordinate position. By doing so, this bill would allow site owners and contractors to
argue in court that the injured worker was at fault because he or she ignored or did not demand safety
devices. This would allow such owners and contractors to avoid their moral and legal obligation to
provide workers operating under inherently dangerous conditions with the necessary safety devices.
For instance, an unscrupulous owner or contractor may order a worker to climb a ladder that
does not have safety legs or is not secured by another worker. Should the worker refuse, he or she will
often either be sent home and thus deprived a day’s wages, or fired outright. If the worker complies
and is subsequently injured, this bill would actually encourage the owner or contractor to falsely
assert in court that the worker refused to follow proper safety protocols or ignored instructions that
were given during a safety course. In order to prove his or her case, the worker would have to present
witnesses who either heard or saw the owner or contractor direct the worker to use the ladder without
the proper safety equipment or protocols. Further, if a witness is a non-unionized immigrant daylaborer, which is frequently the case in the construction industry, it is unlikely any witness will agree
to testify and jeopardize his or her employment or immigration status. Consequently, the injured
worker may be found wholly or partially at fault and denied reasonable compensation, while the
owner or contractor can completely or substantially escape liability.
While some may think this an infrequent occurrence, NYSTLA members see and deal with
this issue on a daily basis. Those who handle construction accident cases can attest to the fact that,
time and time again, in almost every case, no matter how clear or obvious the failures to provide
worker protection are, owners, developers, contractors and the Plaintiff’s employers, swear to tell the
truth and either themselves or through their employees offer a defense based on the worker’s failure to
act in a certain way. This despite their knowledge that at the work site the goals were profits and
speed and what they claim the worker did wrong was, at a bare minimum, accepted with a nod and a
wink, and more likely an everyday, integral and accepted work practice.
Perhaps the single greatest mistake this bill makes is that it turns a century of sound workplace
safety policy on its head. The entire rationale behind the Labor Law's safety provisions is as simple as
it has been effective: those who supervise, control and profit from a construction enterprise are by far
2

The Court of Appeals has determined that subsections 1-5 of Labor Law § 241 impose absolute liability on an owner or
contractor because these five provisions may also involve workers laboring and potentially falling from elevated heights
during various stages of construction. In practice, no cases have relied solely upon these sections. When a worker is
injured due to insufficient safety devices on the work site, the claim is brought under Labor Law § 240, and not § 241.
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best able to monitor and ensure safety. No factual analysis of workplace behavior over the last 100
years can come to any other conclusion.
Second, this bill is unnecessary as current statute and court decisions provide substantial
protections to owners and contractors. Under Labor Law §§ 240, 241 and 241-a, an owner or
contractor is not held responsible for an accident unless their failure to provide proper safety
equipment proximately caused the injury. Accordingly, an owner or contractor can avoid liability
under these provisions, no matter why the worker starts to fall, simply by having the proper safety
equipment in place. Moreover, the Court of Appeals has repeatedly affirmed the “recalcitrant worker”
defense whereby, if a worker’s own actions are the sole proximate cause of an accident that results in
his or her injury there can be no liability.2 As a result, where a jury finds that a worker misuses a
ladder which causes his or her injury, the strict liability standard would not apply.3 Similarly, if a
worker’s drunkenness is the sole cause of a fall, the owner or contractor is not liable under the
statute.4
For all of the reasons outlined above, now is not the time for the Legislature to consider
weakening the necessary protections the Labor Law has wisely provided to New Yorkers for over a
century at the State level. Indeed, if recent trends and headlines are any indication, now is the time to
strengthen those very protections that this measure seeks to undermine. Therefore, NYSTLA strongly
opposes this bill and urges the Assembly and Senate to reject it.
#####
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Cahill v. Triborough Bridge Authority, 4 N.Y.3d 289 (2004); Vona v. St. Peter’s Hospital of the City of Albany, 223
AD.2d 903 (3d Dept. 1996).
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Robinson v. East Medical Center, LP, 2006 N.Y. Slip Op 2457 (2006); Blake v. Neighborhood House Services of NYC,
Inc., 1 NY.3d 280 (2004); Weininger v. Hagedorn and Co., 91 N.Y.2d 958 (1998).
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